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Mayor Henry called the meeting to order at 6:30 p.m.

Clerk made note that Councilmembers Skaug, Haverfield, Levi, Bruner, and Raymond were present.  Councilmember White was absent.

Mayor Henry amended the agenda by adding item 10a – Final Plat Approval for Southern Ridge Subdivision No. 1 in an RS-6 Zone at the Half Intersection of East Oklahoma Avenue and South Aveondale to the Consent Agenda and Remove from the Agenda Items 19 – and 20 which are a Resolution and a 1st Reading of an Ordinance and Add a Summary of Publication to Item #21.

MOVED by Haverfield and SECONDED by Raymond to approve the Consent Agenda with the above mentioned amendments; Regular Council Minutes of July 5, 2016 and August 15, 2016; Bicycle and Pedestrian Advisory Committee Minutes; Board of Appraisers Minutes; Airport Commission Minutes; Planning & Zoning Commission Minutes; Library Commission Minutes; IT Steering Committee Minutes; department reports, bills paid; The City Council dispenses with the three (3) reading rule of Idaho Code § 50-902 for all ordinances; final and preliminary plat approvals: 1) (ADDED) Southern Ridge Subdivision No. 1 in an RS-6 Zone at the Half Intersection of East Oklahoma Avenue and South Aveondale;  and authorize the following public hearings: 1) None; Approve the following agreements: 1) None;  Authorization to Proceed with the Bidding Process: 1) East Greenhurst Road, Stoddard Path Signals Project;   Monthly Cash Report;  Resolutions – Disposal of Property with Value Under $1,000.00: 1) None; and 2015-2016 Licenses: (all licenses subject to police approval): None; approval of the agenda.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED
 
Public Works Director Michael Fuss presented a staff report to update the council on current projects as follows:

Excavation and Trenching Policy - Public Works division heads have worked closely with the City’s risk manager to create an Excavation and Trenching Policy (See Attachment A).  This policy has no direct financial impact and is provided as an informational item for Council.  In order to allow Councilmembers, the opportunity for review, the attached policy will not be implemented throughout Public Works until October 3, 2016.  If Council has any questions and/or suggested changes please contact Don Barr, Street Division Superintendent, at barrd@cityofnampa.us or 468-5831.  Revisions will be presented to Council for further review and comment.  If no revisions are received, the policy will be put in place as stated.

Item #19 Resolution for Comprehensive Plan Future Land Use Map Amendment from General Commercial to High Density Residential at 347 W. Orchard Avenue for Dean and Daren Anderson and item #20 First Reading of Ordinance for a Rezone from RML and RS 6 to RMH at 347 W. Orchard Avenue for Dean and Daren Anderson were postponed due to lack of a legal description.

The following Ordinance was read by title:
 AN ORDINANCE ADOPTING THE AREA OF IMPACT MAP PURSUANT TO IDAHO CODE SECTION 67-6526; REPEALING ALL ORDINANCES, RESOLUTIONS, ORDERS, AND PARTS THEREOF IN CONFLICT HEREWITH.  (Applicant Planning and Zoning)

The Mayor declared this the first reading.

Mayor Henry presented a request to pass the preceding Ordinance under suspension of rules and the Summary of Publication.

MOVED by Haverfield and SECONDED by Raymond to pass the preceding ordinance under suspension of rules and approve the Summary of Publication.  The Mayor asked for a roll call vote with all councilmembers present voting YES.   The Mayor declared the ordinance duly passed, numbered it 4278 and directed the clerk to record it as required.

The following Ordinance was read by title:

AN ORDINANCE ENACTED BY THE NAMPA CITY COUNCIL AMENDING TITLE 2, CHAPTER 5, SECTIONS 2-5-1, 2-5-2, AND 2-5-3 OF THE NAMPA CITY CODE, PROVIDING A SYSTEM OF PERSONNEL ADMINISTRATION; PROVIDING FOR AN EFFECTIVE DATE; PROVIDING FOR SEVERABILITY; AND REPEALING ALL ORDINANCES, RESOLUTIONS, ORDERS AND PARTS THEREOF, IN CONFLICT HEREWITH.   (Applicant Human Resource)

The Mayor declared this the first reading.

Mayor Henry presented a request to pass the preceding Ordinance under suspension of rules and the Summary of Publication.

MOVED by Skaug and SECONDED by Haverfield to pass the preceding ordinance under suspension of rules and approve the Summary of Publication.  The Mayor asked for a roll call vote with all councilmembers present voting YES.   The Mayor declared the ordinance duly passed, numbered it 4279 and directed the clerk to record it as required.

Mayor Henry presented a request to award the bid and authorize the Mayor to sign a contract for the Kings Road PRV Project.

Michael Fuss presented a staff report explaining that the Council authorized the Kings Road PRV Project with the budget amendment earlier this year to allow for increased fire flow for the area around Harris Moran Seed Company and Atlas Pallet.

The project will include installing a PRV and associated pipelines at the intersection of Airport Road and Kings Road.

The budget amendment approved $62,000 for the project.

The City received one (1) bid from Thueson Construction in the amount of $64,432.00.

The total project cost are:

Engineering and Construction Services 		$11,900 
Construction						$64,432
			Total			$76,332

The additional cost beyond the budget amount will be covered by savings on the FY16 Madison Avenue Waterline Project.

Based on communication with Thueson it appears due to lead times on the PRV they will not be able to complete the project in FY16, therefore the Engineering Division will bring forward a roll over for this project in the FY17 budget amendment. 

Keller Associates and Engineering Division staff has reviewed the bids and recommend award to Thueson Construction. 

MOVED by Skaug and SECONDED by Levi to award the bid, and authorize the Mayor to sign contract for construction of the Kings Road PRV Project with Thueson Construction in the amount of $64,432.00.  The Mayor asked for a roll call vote with all Councilmember presented voting YES.  The Mayor declared the
						MOTION CARRIED

Mayor Henry presented a request to award the bid and authorize the Mayor to sign a contract for the storm water repairs – 67 Peppermint Project.

Michael Fuss presented a staff report explaining that the a major storm in 2013 caused flooding and wash outs at 29 locations within the City.  Currently all emergency and/or imminent life safety repairs have been made.  The remaining repairs will be addressed in the annual Asset Management cycle.

The Peppermint Drive storm water detention pond (Exhibit A) was constructed in 1993 to maintain pre-development discharge to Indian Creek with the Sugar Manor Subdivision No. 3 development. Over time the pond has filled in and it cannot contain an adequate volume of storm water. Additionally, the collection system is deficient and prone to clogging which can cause flooding in the street. 

The City solicited formal bids for the project in accordance with I.C. § 67-2805(3) and four (4) contractors responded with the following bids:
1) Gabbert & Edwards Construction, LLC			$96,603.89
2) Knife River Corporation Northwest				$117,936.70
3) Hawkeye Builders, Inc.					$128,102.00
4) Anderson & Wood Construction, Inc.			$160,125.24

The Storm Water Repairs – 67 Peppermint project has an approved FY16 Streets Division budget of $120,000.
[image: ]

M&S has provided a recommendation to award and the Engineering Division recommends awarding the bid to Gabbert & Edwards Construction, LLC.

MOVED by Levi and SECONDED by Raymond to authorize the Mayor and Public Works Director to sign a contract with Gabbert & Edwards Construction, LLC to construct the Storm Water Repairs – 67 Peppermint project.  The Mayor asked for a roll call vote with all Councilmember presented voting YES.  The Mayor declared the
						MOTION CARRIED

Mayor Henry presented a request to award the bid and authorize the Mayor to sign a contract for the pedestrian improvements near Skyview High School Project.

Michael Fuss presented a staff report explaining that this project will address intersection related crashes especially pedestrian incidents near Skyview High School.    

It was made possible through a cooperative effort between the City of Nampa, Nampa School District, COMPASS and Valley Regional Transit and is another incremental step toward the city’s continued efforts to provide a safe, efficient and sustainable transportation system.
Funding is through the Federal Transit Administration (FTA) grant program administered by Valley Regional Transit (VRT) under a subrecipient agreement authorized by Council on April 18, 2016.

Council authorized the formal bidding process for the project on July 5, 2016.

The project includes installing Rectangular Rapid Flashing Beacons (RRFB) and street lighting at the intersection of East Greenhurst Road and the west entrance to Skyview High School. In addition to the RRFB, construction will include new sidewalks, pedestrian ramps, lighting, pavement markings and crosswalk striping (see Exhibit “A” Vicinity Map).

The City received three (3) bids:
· Diamond Contracting—$128,134.00
· Knife River—$125,125
· Hawkeye Builders—$97,355.00
Estimated project costs are:
Design Engineering						$ 17,000.00
Construction Engineering & Inspection			$ 13,980.00
Construction Bid	 					$ 97,355.00
Total Estimate						$ 128,335.00

Funding is based on an 80% Federal ($102,668) and 20% City match ($25,667) from FY16 Streets.

While the City and VRT have met the requirements of "Pre-Award Authority", funding is not guaranteed until obligated at the federal level. VRT reports that to date they have not had a Pre-Award fall through for any subrecipient.  

FTA funding will become available at the earliest September 23, 2016 and at the latest the first week in November, 2016. 

Notice to proceed for construction is expected in early October.  In the event that funding is not obligated prior to the notice to proceed, Engineering recommends proceeding with construction, temporarily using City funds to cover costs and submitting for reimbursement once the FTA money becomes available. 

Construction is anticipated to begin in October with completion in December, 2016.  

Engineering Division has reviewed the bids and recommends award to Hawkeye Builders.

MOVED by Raymond and SECONDED by Haverfield to award the bid and authorize Mayor to sign contract for the Pedestrian Improvements Near Skyview High School Project with Hawkeye Builders in the amount of $97,355.00. The Mayor asked for a roll call vote with Councilmembers Skaug, Bruner, Haverfield, Raymond voting YES.  Councilmember Levi voting NO and Councilmember White Absent.  The Mayor declared the
						MOTION CARRIED

Mayor Henry presented a request to declare 129 2nd Avenue North as surplus property.

Economic Development Director, Beth Ineck, presented a staff report explaining that the City of Nampa awarded $67,667.60 of Community Development Block Grant funds to Neighborhood Works in 2005 to establish low income housing in North Nampa.  The funding was specific to land acquisition.  Following the initial release of the floodplain map from FEMA in December 2006 the property was quitclaimed to the City.  The property is located in the 100 year floodplain which made it unattractive for the housing project.   The CDBG interest was bought out from the Building Department and Police Department funds.  At that time Building had identified a need for space for storage and Police were looking at the potential of a site to house the PAL program.  

We have recently received private development interest in the 1.161 acre property.  Police and Building no longer have an interest in any potential development of the site for city use.  Properties in the area of similar size without improvements have an assessed value from $1.76 - $2.02 per square foot.  

MOVED by Skaug and SECONDED by Haverfield to declare the property as surplus and direct staff to move forward with the disposition of the property through a sealed bid auction and set a public hearing date.   Recommended minimum price of the property is $88,503 at $1.75 per square foot.   The Mayor asked all in favor say aye with all Councilmembers present voting AYE.  The Mayor declared the
						MOTION CARRIED

Mayor Henry opened a public hearing for renaming of North Midland Boulevard to North Merchant Way.

City Engineer, Tom Points, presented a staff report explaining that Engineering received a formal request from the Canyon County Sheriff’s Office on January 20, 2016 to rename the old alignment of N Midland Blvd near Treasure Valley Marketplace. Engineering is responsible for street name changes within Nampa City Limits.

o 	The current street configuration has created two intersections with the same street names (Karcher Bypass and N Midland Blvd). These duplicate intersection names are problematic for emergency service routing and general wayfinding.
There are 16 parcels and 32 addresses that will be impacted by the proposed street renaming (see exhibit B).

The proposed street renaming will allow all address numbers to remain the same (see exhibits D, E& F), with the exception of the Karcher Village development (see exhibit C).
▪	For example, 16150 N Midland Blvd will become 16150 N Merchant Way.

o 	The Karcher Village development (north of Karcher Bypass and west of Best Buy) will be decreasing their address numbers by one, changing them from odd to even, and keeping the N Midland Blvd street name in their address.
▪	This development has frontage on both the old and newer alignment of N Midland Blvd.

Engineering staff sent a letter to all parcel owners on April 13, 2016 describing the situation and requesting any new street name proposals as well as any feedback regarding the street renaming.

Engineering & Public Works Staff visited the existing business owners on April 19, 2016 to make sure they were aware of the situation and provide a chance for feedback.  No one appeared in favor of or in opposition to the request.

Engineering staff received two street name submissions: North Fairfield Way & North Advantage Way. Both of these names correspond with existing businesses on the street. In order to avoid any potential conflicts of interest the City of Nampa Addressing & Street Naming Committee determined the most acceptable new street name was North Merchant Way.

o 	This name was chosen from a short list of options as it complimented the nearby Treasure Valley Marketplace theme.

Engineering sent a letter on June 22, 2016 to all property owners notifying them of the proposed street renaming as well as the upcoming City Council dates.

Engineering and Public Works Staff revisited the existing businesses July 6, 2016 to ensure that everyone was aware of the proposed changes and timeframe for implementation.

Notice of Public Hearing was published in the Idaho Press Tribune August 23, 24 and 25, 2016.

In an effort to minimize the impact on the parcel and business owners, the proposed ordinance provides that the street renaming and addressing changes become effective February 1st, 2017. This will allow the owners and businesses time to prepare and update their records.

Engineering staff will coordinate with the Postal Service as well as local utility companies and other agencies to ensure the street renaming and addressing transition is smooth.

Emergency Services supports the proposed street renaming.

Staff recommends that the portion of North Midland Boulevard be renamed North Merchant Way (see exhibit A).

Councilmembers asked questions of staff.

No one appeared in favor of or in opposition to the request.

MOVED by Skaug and SECONDED by Haverfield to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Bruner and SECONDED by Raymond to approve the street name change for a portion of North Midland Boulevard to North Merchant Way and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for Amending 2015 – 2016 Fiscal Year Budget.

Finance Director, Vikki Chandler, presented a staff report explaining that the request is the final amendment and has only a few items. We need an amendment primarily for new grant funds and those items approved by Council that still require budget approval. The following list explains the changes included in the resolution. 
1) Grants include Family Justice Center for $37,500 from the Council on Domestic Violence and $40,000 from the Baseball Tomorrow Foundation for the new Midway Park. 
2) Architectural fees of $6,000 to get a jump start on the new lobby office for Utility Billing approved in FY 2017; funding is from reserves.
3) Rollover project in Streets for Lonestar and Midland of $383,491 from the FY 2015 budget (reserves).
4) Downtown Tree Removal of $46,201 from reserves.
5) Two projects required more funding than had been budgeted: Lube Bay for Fleet Services at $9,522 and City Hall Parking Lot for $8,918. State Shared Revenues should cover this.
6) Human Resources is preparing offices for a new manager and providing more confidentiality for current staff. Estimate is $31,850; State Shared Revenues should cover this as well.
7) Police Dept. is acquiring through Fleet two 2016 Tahoes for $96,000 through Impact Fees. Current revenues will cover this purchase.
Estimates at this time for the FY 2016 General Fund of both revenues and expenses indicate that we should come very close to a net zero. This is very good news with close to full staffing in most departments, which is usually where some flexibility occurs in budgets. We do not expect to spend all of the budgeted amount for the software project, and expect to carry over the balance to FY 2017. 

Councilmembers asked questions of staff.

No one appeared in favor of or in opposition to the request.

MOVED by Raymond and SECONDED by Levi to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Skaug and SECONDED by Haverfield to approve the amendment for the fiscal year 2016 budget and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for Modification of Zoning Development Agreement between Dan R Turner and City of Nampa amending the recitals, conditions, and conceptual plan to provide for revised Multiple Family Residential Site Development Plan and Building Design; Variance to 10-22-6-B Requiring 2 Off-Street Parking Spaces Per Dwelling Unit Plus ADA Parking Space and 10-12-5-E Requiring an 8 Feet Set Back, Plus 5 Feet of Additional Setback for Each 10 feet in Height Over Which a Building Exceeds 3 Stories or 30 Feet for Property Located at 921 E. Colorado Avenue for Shannon Robnett Representing Scott Thompson, Crane Creek Investments LLC.

Shannon Robnett, 3818 Newby Street presented the request.

Planning and Zoning Assistant Director Robert Hobbs presented a staff report explaining that the request is for a modification of an annexation/zoning development agreement between Dan R. Turner and the City of Nampa recorded 6/02/2006 as Inst. No. 200642614 -- amending as necessary the "Recitals", "Conditions" and "Conceptual Plan" to provide for a revised multiple-family residential property development plan, density and building design(s); and, a variance to N.C.C. § 10-12-S(E) which requires an eight foot (8') setback, plus an additional five feet (5') of setback for each ten feet (10') of height [or increment thereof] over which a building exceeds three (3) stories or thirty feet (30') [whichever is more restrictive] in order to allow a three (3) story building on the north boundary of the Property to use an eight foot (8') setback in lieu of thirteen feet (13') due to the approximately eight foot (8') grade differential between the Property and the abutting property and to N.C.C. § 10-22-6(8) which requires two off-street parking spaces/stalls per dwelling unit for apartments and requires one ADA space per building. The Applicant is requesting approval to emplace 66 parking spaces vs. 72 spaces plus at least three (3) ADA parking spaces in order to allow sufficient open space for the project.

Property Area and Location(s):  For land located at 921 E. Colorado Avenue (a 1.377 acre portion of the NEY. of Section 34, T3N, R2W, Boise Meridian, Canyon County, Nampa in the Kurtz Addition (Tax 03750 in Block 135)- hereinafter the "Property'' (alternatively the "site") ...

History:  A cooperative effort in 2006 between two developers led to the zoning district conversion of 2. 792 acres of land located at the convergence of Fern, Colorado and Elder Streets from RD to RMH. The entitlement was made contingent on the developers entering into a land use contract (i.e., a "Development Agreement") to control both the type of development introduced to aggregate property (a grouping of parcels), its layout to some extent, and its density (since the RMH Zone normally allows up to 77 .12 dwelling units/acre). Two Agreements were formed under one ordinance -- one for the four parcels on the north of the Property fronting Colorado, and one for the singular parcel on the southern side of the Property. The southern parcel is the only part under consideration at present for change. Activity on the site to date has been largely, if not completely absent (aside from an old trailer park being removed from the Property).

The Planning and Zoning Commission, during their regularly scheduled public hearing of August 9, 2016, after taking testimony, reviewing a Staff report, and deliberating, voted to recommend to the City Council that they approve the requested Development Agreement Modification. As the Variance Permit request was not formally before them, the Commission took no action on the same.

Development Agreement Modifications

Criteria to guide the Council regarding approving the proposed Development Agreement Modification are absent from state statute or City ordinance. Thus, approving -- or not -- this application becomes a purely subjective matter/decision on the part of the City in reaction to this DA contract modification application. 

Hereafter attached is a copy of Ordinance 3579 (Instrument No. 200642614) which has, as a part thereof, the Development Agreement(s) referenced by this report. The sections of the Agreement(s) proposed for modification are, expectedly in this instance, language in the RECITALS and CONDITIONS Sections, and, in amongst the Exhibits. 

As the process of rezoning and Development Agreement modification is a two-step endeavor, Staff will prepare a Development Agreement Modification document for Council's review prior to the 3rd reading of the ordinance that will/would enact the Development Agreement Modification. 

Public/Agency/City Department Comments:  Any correspondence from agencies or the citizenry regarding this application package [received by noon August 31, 2016) is hereafter attached. Staff has not received written commentary from any surrounding property owners or neighbors either supporting or opposing this request.

a.	City Engineering has no objection(s) to the requested re-entitlement (see attached comments -1-page email printout dated July 28, 2016). City Engineering has expressed no opposition to the requested; and,
b.	The Nampa Highway District has no objection(s) to the requested re-entitlement (see attached comments - 1-page email printout dated August 01, 2016); and,
c.	The Nampa Building Department has no objection(s) to the requested re-entitlement (see attached comments -1-page email printout dated July 18, 2016) ...

Note: Any relevant recommended requirements alluded to above will be manifest in the recommended Conditions of Approval presented by Staff in this report hereafter ... 

Commentary: A 2006 approved Development Agreement package (two mirror image Agreements under one Ordinance number), containing an approved site development plan, building style and type, and, dwelling unit density allowance is already assigned to the Property. That entitlement runs [still] with the land. The present application before the Council proposes a change to the certain aspects of the original Agreement as already noted, including a change to the approved concept site plan (including parking lot and building layout, building design and dwelling unit density allowance - see pages 17 & 40 of the attachments). Whether to approve such changes, as desired, or approve the application package with some City imposed alterations is a subjective decision for the Council to make. You will note in reading the Applicant's representative's letter to file that the application under present review is one part of a two-part request. 

Staff would note that there may be arguably some positive aspects to the current plan. The proposed building count is down from four (4) to three (3), unit count is down from 48 to 36, Property layout has changed such that only one building adjoins the southern property line and two parking lots adjoin neighbors' lots to the southeast [1113 S. Elder St.] and southwest [1102 S. Fern St.] of the site, two-way flow through the parking lot is provided vs. one-way parallel drives and parking banks between Fern and Elder, and, the proposed buildings from what can be discerned are more aesthetically pleasing than the prior, approved, structures (see attached Exhibits).
The neighbors to the Property enjoy, expectedly, a more serene neighborhood with the Property vacant; however, the allowance to develop the site in substantial conformance with the current Agreement yet exists. Also, there is a right of property use and development afforded to a property owner. Arguments regarding the proper balance between individual and collective rights, and, the perceived conditions that yield a semblance of quality of life are germane to zoning hearing related actions. Such is the case with this matter. 

(Should the City Council vote to approve the Development Agreement Modification application [including any alterations desired by the Council], Staff will craft a draft Development Agreement Modification document for the Council's later review.)

Variance Applicable Regulations

10-24-1: (Variance) Purpose:

The council is empowered to grant variances in order to prevent or to lessen practical development difficulties, unique site circumstances and unnecessary physical or geographical hardships inconsistent with the objectives of zoning as would result from a literal interpretation and enforcement of certain bulk or quantifiable regulations prescribed by this title.

A variance shall not be considered a right or special privilege, but may be granted to an applicant only upon a showing of undue hardship because of: a) special characteristics applicable to the site which deprive it of privileges commonly enjoyed by other properties in the same zone or vicinity, and b) the variance is not in conflict with the public interest. Hardships must result from special site characteristics relating to the size, shape or dimensions of a site or the location of existing structures thereon, from geographic, topographic or other physical conditions, or from population densities, street locations or traffic conditions or other unique circumstances.

Variances are not intended to allow something that others do not have a permitted right to do. The purpose of a variance is to provide fair treatment and to see that individuals are not penalized because of site characteristics beyond their control. (Ord. 2140; and. Ord. 2978)

10-24-2: Actions:

A.	Granting of Variance Permit: The council may grant a variance permit with respect to requirements for fences and walls, site, area, width, frontage, depth, coverage, front yard, rear yard, side yards, outdoor living area, height of structures, distances between structures or landscaped areas as the variance was applied for or in modified form if, on the basis of application, investigation and evidence submitted, the council concludes the following:

1.	Literal interpretation and enforcement of the regulation would result in practical difficulty or unnecessary physical hardship inconsistent with the objectives of the zoning ordinance.
2.	There are extraordinary site characteristics applicable to the property involved or to the intended use of the property which do not apply generally to other properties classified in the same zoning district.
3.	Literal interpretation and enforcement of the regulation would deprive the applicant of privileges enjoyed by the owners of other properties classified in the same zoning district.
4.	The granting of the variance will not constitute a grant of special privilege inconsistent with the limitations on other properties classified in the same zoning district.
5. The granting of the variance will not be detrimental to the public health, safety or welfare or materially injurious to properties or improvements in the vicinity.

C.	Parking Reduction(s): The council may grant a variance permit with respect to requirements for off street parking facilities (e.g., number of spaces required) or off street loading facilities if, on the basis of the application, investigation and the evidence submitted, the council concludes the following (exclusive of those listed in subsection A of this section):
1.	Neither present nor anticipated future traffic volumes generated by the use of the site(s) in the vicinity reasonably require literal interpretation and enforcement of the regulations.
2.	The granting of the variance will not result in the parking or leading of vehicles on a public street in such a manner as to interfere with the free flow of traffic.
3.	The granting of the variance will not create a safety hazard or any other condition inconsistent with the objectives of the zoning ordinance. (Ord. 2140; and. Ord. 2978)

Staff Findings and Discussion

Variances are traditionally offered zoning tools used as remedies to seek jurisdictional waivers or reductions of quantifiable, measurable development code requirements (e.g., setbacks, property dimensions, height standards, min. or maximum quantities or sizes, etc.) with which compliance in a given situation could not be attained due to site constraints (such as unusual topography) inherent to a property, rather than being the result of an applicant's own action(s)/development desires. Normally, economic considerations or "self-imposed hardships" or predicaments are not qualifying grounds to support a Variance application or its approval. As noted in the planning text The Practice of Local Government Planning (ICMA, 1988, 2nd ed.),

In Nampa, in order to justify a Variance Permit request, an applicant is tasked with arguing successfully to the City's Council that there is some aspect of the Property that physically, topographically or based on code requirements puts them at a disadvantage in trying to accomplish what they wish in comparison to like properties, especially in the surrounding area.

If the Council believes that there is no real topographical hardship associated with a Variance application (e.g., a river, a highway or a mountain in the way, etc.), then left to the applicant is the opportunity to argue that there is a "unique site circumstance" sufficient to justify their request. In times past, Variance Permits have been issued on a case by case basis where a unique situation could be determined to exist that pertained to a Variance application. Thus, historical matters, errors by the City or County, demonstrated lack of knowledge concerning a code by an applicant or their contractor, common sense "solutioning", development precedent and a variety of other mitigating factors have been evaluated in conjunction with these kinds of applications for relief from quantifiable, measurable standards adopted as law via Nampa's zoning ordinance. 

Council is at liberty to approve or deny a Variance. And, their vote should not necessarily be construed as setting precedent -- for nothing binds them to vote the same way twice other than their own perceptions and those of others that they may be concerned with. Still, consistency is a desirable goal when dealing with case by case Variance requests. As a Variance decision is a "quasi-judicial" matter, any vote to approve or deny should be accompanied by a reasoned statement listing the rationale for the decision made.

II. This Application:

As Variance Permits have been used to provide opportunity for an applicant to seek relief from a dimensional or quantifiable, metric standard, this request was received to ask the Council to consider allowing an exception to the City's required minimum property size for a building lot in the RD Zone, and, to a requirement that governs how many parking spaces are required for a single-family residence -- also in the RD Zone. The summary explanation of the Applicant(s)' request was provided at the beginning of this report. A copy of their application narrative is also hereafter attached. 

As this is a Variance request, it is the obligation of the Applicant to present such facts and persuasive arguments as to convince the Council that there exists some form of hardship or other unique site circumstance to justify issuance of the requested permit. The review criteria the Council is to use in assessing the application are those in bold font listed at the beginning of this report under the heading of "Applicable Regulations", "Actions" 1-5. Those criteria serve as the "Conclusions of Law" to be associated with this matter.

III.  General, Possible Findings:

1.	The Property (legal description within City case file VAR 00011-2016) made the subject of this Variance request is located within the incorporated limits of the City of Nampa; and,
2.	The Property Owner(s) has/have a controlling interest in the Property and is/are authorized to represent the same or allow another party to represent the same in this matter; and,
3.	The Property Owner(s) have authorized the Applicant to apply for and represent their interest in obtaining the requested Variance Permit; and,
4.	The Applicant proposes that the City's Council grant relief to N.C.C. § 10-12-5(E) and to N.C.C. § 10-22-6(8) in order to allow a reduced side yard setback along one side of the Property and to allow for a parking space count reduction for the project in anticipation of construction of three (3) three-story apartment buildings containing a combined total of 36 apartment units; and,
5.	As authorized and mandated according to Idaho statute, the City has adopted a comprehensive zoning ordinance that applies to all properties within the City's incorporated limits and, by limited form and fashion, to areas within its negotiated impact area; and,
6.	The City's zoning ordinance requires that properties in the RMH Zone comply with all relevant zoning code requirements appertaining thereto (including emplacement of any requisite, extant site improvements); and,
7.	The Applicant has, therefore, submitted to the City a complete [package] Variance Permit Application together with the requisite fee, and the City has received the application and deemed it acceptable; and,
8.	The Variance Application set is being processed in conjunction with procedures compliant with the Local Land Use Planning Act, and Nampa Zoning Ordinance standards appertaining to such an application type; and,
9.	Variances, as a rule, are not to be issued simply for economic reasons or convenience; they "shall not be considered a right or special privilege, but may be granted to an applicant only upon a showing of undue hardship because of: a) special characteristics applicable to the site which deprive it of privileges commonly enjoyed by other properties in the same zone or vicinity''; and,
10.	Further, a statement has been provided that attempts to justify the Variance requests as some type of topographical or other physical site hardship or "unique site circumstance" that restricts Property development or "buildout" or use of land as allowed to other City properties or as granted already to City properties developed and/or used in similar fashion to the business plan(s) of the Applicant; and,
11.	Adjacent property owners have not provided written comment regarding the application; and,
12.	Four adjacent/nearby property owners testified at the Planning and Zoning Commission. A summary of their comments are in the hearing minutes of that meeting, a copy of which is attached to this report; and,
13.	The City's Engineering Division has expressed that they are not opposed to the Variance requests (or the associated Development Agreement Modification); and,
14.	The Building Department has not expressed opposition to the applications and have provided requirements in the event the project is approved; and,
15.	The Nampa Highway District has expressed that they are not opposed to the application; and,
16.	No substantial direct physical impact on the [City's] general public by this request is foreseen by virtue of this request were it approved; expected impact would either: a) be on surrounding properties adjacent to the Property; and/or, be on the question any approval raises as to its propriety, possibly including a perceived setting of precedence for similar setback code deviations given compliance to setbacks and parking count requirements by other persons/parties in the City; and,
17.	That City services are available to the Property, the site has access to City public roads; and,
18.	Attached to this report is all of the information Staff had by the time this report was ready to go to print (12 noon, August 31, 2016).

IV.  Analysis/Opinion:

In Nampa, as pertaining to land use Variance Permit requests, a burden rests upon an applicant to argue persuasively to the City's Council that one or more conditions related to the property they represent interfere(s) with the applicant's use of their land in manner and form commensurate with that enjoyed, most particularly, by their neighbors or other properties in a similar situation and zoning district as that applicant's land. Each Variance application is reviewed on a case by case basis and the merits of the matter are weighed in the public venue. Public testimony is received and the opinions of City departments or outside agencies submitted to the Council for their consideration. 

With respect to the matter made the subject of this report, Applicant, per their narrative (and as afore-cited in this report) argues for their Variance request, essentially as follows:

A)	That the apartment setback variance for two 12-plexes proposed along the north side of the Property is warranted give the depressed level of the Property versus the abutting parcels to its north. The grade difference is considered to be approximately eight feet (8'). The effect of the grade change is to cause buildings built along the northern side of the Property to appear about one-story shorter than their actual height when viewed from Colorado Street (the closest abutting right-of-way) thus mitigating their perceived impact (view of their building mass) from future buildings to the north of the Property. This argument further suggests that as the net effect of their height with the ground elevation is to cause them to be like unto a three-story structure that only requires an eight foot (8') setback in the RMH Zone; and,
B)	That as far as parking is considered, the Applicant believes that the apartments' proximity to Northwest Nazarene University will cause them to mainly be filled by college students. Dormitories or similar facilities require less parking spaces per unit based on the formulation provided in Chapter 22 of the zoning code ...
With respect to the side yard setback Variance request package, Staff acknowledges the rationale of the argument for the setback variance requested along the northern [side] property line of the Property given the elevation of the Property and the Variance's impact being directly attenuated to that side of the Property only. With respect to the rationale of the Applicant's argument for the requested parking reduction, Staff acknowledges the rationale offered and also notes that a shared parking agreement may be entered into by the Property's owner(s) that would reduce the ADA parking requirement to but three (3) spaces. However, it should be noted that nothing guarantees that only college students will rent the units, thus prompting a perceived need for two parking stalls per unit being needed after all. Engineering has not indicated they are concerned with future potential traffic volumes to be associated with the project contemplated by the Applicants; correspondingly, a Traffic Impact Study has not been mandated by that Division.

Recommended Condition(s) of Approval

Should the City Council vote to approve the requested Development Agreement Modification(s) and Variances as desired by the Applicant(s), then Staff would recommend that the Council consider imposing the following Conditions of Approval against the requests/Applicant(s):

1.	That the Applicant, as Owner/Developer, [shall] enter into a Modified Development Agreement with the City of Nampa. The Agreement(s) shall contain such conditions, terms, restrictions, representations, exhibits, acknowledgments and timelines as necessary to facilitate development of the Property as contemplated by the Applicant and agreed to and conditioned by the City through its Council or executive departments or outside agencies properly involved in the review of the Applicant's request for the Property's entitlement(s) to be revised to allow for [continued] multiple-family residential use in a RMH Zone, but with a new development plan by a different developer; and,
2.	Owner/operator/Applicant(s) shall comply with all applicable requirements [including obtaining proper permits] as may be imposed by City agencies appropriately involved in the review of this request (e.g., Nampa Fire, Building, Planning and Zoning and Engineering Departments, etc.) as the Development Agreement Modification and Variance approvals do not, and shall not have the effect of, abrogating the need to comply with lawful requirements administered by those agencies ...

Councilmembers asked questions of staff.

No one appeared in favor or in opposition of the request.

Those appearing with questions to the request were:  Dave Underwood, 1116 Fern.

Shannon Robnett presented a rebuttal.

Mayor Henry and Councilmembers asked the applicant questions.

MOVED by Haverfield and SECONDED by Raymond to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Haverfield and SECONDED by Skaug to approve Modification of Zoning Development Agreement between Dan R Turner and City of Nampa amending the recitals, conditions, and conceptual plan to provide for revised Multiple Family Residential Site Development Plan and Building Design; Variance to 10-22-6-B Requiring 2 Off-Street Parking Spaces Per Dwelling Unit Plus ADA Parking Space and 10-12-5-E Requiring an 8 Feet Set Back, Plus 5 Feet of Additional Setback for Each 10 feet in Height Over Which a Building Exceeds 3 Stories or 30 Feet for Property Located at 921 E. Colorado Avenue for Shannon Robnett Representing Scott Thompson, Crane Creek Investments LLC with staff conditions and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for modification of annexation/zoning development agreement between Northwest Development Company, LLC and City of Nampa to allow for a rezone from RMH to RS 6; and rezone from RMH to RS 6 for Glen Rimbey. 

Glen Rimbey, 16437 11th Avenue North presented the request.

Robert Hobbs presented a staff report explaining that the request is for modification of an annexation/zoning development agreement between Northwest Development Company, LLC and City of Nampa recorded 9/12/2005 as Inst. No. 200561243 -- amending as necessary the “Recitals” and “Agreement” sections in conjunction with a rezone from RMH to RS 6.

Property Area and Location(s): For Lots 11-14, Block 2, Yellow Fern Subdivision, according to the plat thereof filed in Book 42 of Plats at Page 29 – A 3.026 acre portion of the NE ¼ of the SE ¼ of Section 11, T3N, R2W, BM – hereinafter the “Property”)

History/Commentary: Yellow Fern Subdivision was approved for development in 2005.  As the original developer wanted flexibility to devote the eastern most four lots of the project to either office development or single-family residential home build-out (in the event they could not attract office buildings to that area), the overall subdivision was overlaid with RMH zoning.  The RMH Zone also allows multiple family structures within its confines, subject to density control.  The original Development Agreement associated with, and recorded against, Yellow Fern reflects in its contents the subdivision’s entitlement, but bars any multiple-family development in the subdivision.  
Subsequent to the Applicant and their neighbors’ eventual construction of their private residences in the four eastern most lots in Yellow Fern, the City established irrigation rates keyed in part to the land use zone within which a home lies.  Given that the irrigation rate for a RMH zoned property is higher in assessment than a standard single-family residential zone (within which most houses in Nampa are located), and, that said rate is not easily changed, the most expedient manner to alter the irrigation assessment charged to the Applicant and their neighbors is to rezone the Property and thereby facilitate them being able to enjoy a different, lesser irrigation rate.  As part of rezoning, it is needful in this case to amend parts of the original Development Agreement contract recorded against the Yellow Fern Subdivision for the benefit of the Applicant(s), City and any successors to the Applicant(s).

The Planning and Zoning Commission, during their regularly scheduled public hearing of July 12, 2016, voted to recommend approval of the application package addressed by this report.  There was but one suggested condition associated with their recommendation which has in turn been reiterated in this report (see attached hearing minutes).

Development Agreement Modification

Criteria to guide the Council regarding approving a proposed Development Agreement Modification, and to subsequently make a determination/decision whether to allow a Development Agreement Modification, are absent from state statute or City ordinance.  Thus, approving -- or not -- this application becomes a purely subjective matter/decision on the part of the City in reaction to this DA contract modification application. 

Hereafter attached is a copy of Ordinance 3489 (Instrument No. 200561243) which has, as a part thereof, the Development Agreement referenced by this report.  The sections of the Agreement proposed for modification are, expectedly in this instance, language in the RECITALS and AGREEMENT Sections.

As the process of rezoning and Development Agreement modification is a two-step endeavor, Staff will prepare a Development Agreement Modification document for Council’s review prior to the 3rd reading of the ordinance that will/would enact the Development Agreement Modification.

Public/Agency/City Department Comments: Any correspondence from agencies or the citizenry regarding this application package [received by noon March 16, 2016] is hereafter attached.  Staff has not received commentary from any surrounding property owners or neighbors either supporting or opposing this request.  

a. City Engineering has no objection(s) to the requested entitlements (see attached comments – 1 page email printout dated June 30, 2016); and,
b. The Nampa Highway District has no objection(s) to the requested entitlements (see attached comments – 1 page email printouts dated June 28, 2016 and Aug. 23, 2016); and,

c. The Nampa Building Department has no objection(s) to the requested entitlements (see attached comments – 1 page email printout dated June 27, 2016)…

Note: Any relevant recommended requirements alluded to above will be manifest in the recommended Conditions of Approval presented by Staff in this report hereafter…

Annexation/(re)zoning Conclusions of Law

10-2-3 (C) Annexations and/or Rezones/Zoning assignments must be reasonably necessary, in the interest of the public, further promote the purposes of zoning, and be in agreement with the adopted Comprehensive Plan for the neighborhood.

Annexation/(re)zoning Findings of Facts

(PERTAINING TO THE APPROXIMATELY 3.026 ACRES OF LAND REQUESTED TO BE REZONED):

Zoning: Regarding Applicant’s Proposed/Desired Rezone Request, Staff finds:

	1.	Surrounding Zoning: 
That City RS 6 PUD zoning is overlaid on land to the east (Greens at Ridgecrest), that RS 22 zoning is postured north of the Property, County land to the west and northwest, RMH and RS 6 to the west (see attached Vicinity Maps); and,

	2.	Immediately Surrounding Land Uses:
On the west: rural and suburban density single-family residential, to the north, residential, to the east residential (in PUD form), to the south a golf course, to the southwest single-family residential; and,

	3.	Reasonable:
That it may be variously argued that consideration for rezoning the Property is reasonable given that: a) the City has received an [acceptable] application to amend its official zoning map by the Property owner; and, b) rezoning is a legally recognized legislative act long sanctioned under American administrative law; and, c) within the City of Nampa, rezoning is a long standing (and code sanctioned) practice; and, d) the Property is eligible by law for rezoning; and, e) that the Property adjoins residential uses on its sides; and, f) City utility services are available to the Property; and, g) emergency services are available to the Property; and, h) the rezone request is supported by the City’s adopted Comprehensive/Master Plan setting of “Medium Density Residential” that lies adjacent to, and is “stretchable” over the Property; and, i) that the Property contains four (4) houses on four lots (one per lot), each of which would be [considered] a conforming use in the proposed RS 6 Zone; and,

		4.  Public Interest:
That Nampa has determined that it is in the public interest to provide residential development and living opportunities.  Expressions of that policy are made in Nampa’s adopted Comprehensive/Master Plan as well as embodied in its decisions to date regarding similar applications.  Single-family residential land use types are allowed by right within the RS 6 Zone.  The Property contains existing single-family residences and no change is contemplated to that situation.  It is in the interest of the Applicant(s) to have their land rezoned.  No adverse effects or impacts are perceived to contravene public interest by virtue of rezoning the Property; and,

	5.	Promotion of Zoning Purpose(s):
Among the general (and Nampa endorsed) purposes of zoning is to promote orderly, systematic development and patterns thereof which preserve and/or enhance public health, safety and welfare.  Included in our zoning regulations, therefore, are development standards governing allowable land uses, building architecture, building setbacks, building heights, provision of parking and service drives, property landscaping, signage controls, street lighting regulations, etc.  We find that the Property contains housing that in its construction followed relevant zoning and building codes etc. and [as a pre-existing single-family use and patterned arrangement] will be an apt fit with single-family zoning; and,

	6.	Comprehensive Plan:
	The currently adopted Comprehensive Plan Future Land Use Map designates the Property as being within a “High Density Residential” setting which provides support to a number of residential zones that provide build-out opportunities ranging from single-family detached or attached residences to multiple-family structures like apartments.  Said setting may support a single-family zone, but is more suited to facilitating high density housing.  Notwithstanding, as afore-noted, an area of “Medium Density Residential” lies across 11th Avenue North from the Property.  And, that setting (MDR) certainly may be applied of the Property, plus it harmonizes with single-family detached housing products; and,

		7.	Services: 
	Utility and emergency services are, or can be made, available to the Property.

In summary, the Property may be zoned RS 6, but nothing will ultimately force the Council to amend the zoning classification of the Property as/when it acts in its quasi-judicial capacity to decide on the proper land use zone/district to assign to the Property.  Given the findings noted above, however, RS 6 zoning is perceived by Staff to certainly be an “entertainable” zone...

Public/Agency/City Department Comments:  Any correspondence from agencies or the citizenry regarding this application package [received by noon July 06, 2016] is hereafter attached to this report.

Note: Any relevant, recommended department/agency requirement(s) are customarily imbedded into the recommended Conditions of Approval made a part of this report…

Recommended Condition(s) of Approval

Should the Council vote to approve the requested Development Agreement Modification(s) and Rezone as desired by the Applicant(s), then Staff would recommend that the Council consider imposing the following Condition(s) of Approval against the requests/Applicant(s):

1.	That the Applicant, as Owner/Developer, [shall] enter into a Modified Development Agreement with the City of Nampa.  The Agreement(s) shall contain such conditions, terms, restrictions, representations, exhibits, acknowledgments and timelines as necessary to facilitate development of the Property as contemplated by the Applicant and agreed to and conditioned by the City through its Council or executive departments or outside agencies properly involved in the review of the Applicant’s request for the Property to be re-identified for [continued] single-family residential use in a RS 6 Zone versus its original RMH entitlement(s). …

No one appeared in favor of or in opposition to the request.

MOVED by Raymond and SECONDED by Haverfield to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Levi and SECONDED by Raymond to approve modification of annexation/zoning development agreement between Northwest Development Company, LLC and City of Nampa to allow for a rezone from RMH to RS 6 and rezone from RMH to RS 6 for Glen Rimbey and authorize the City attorney to draw the appropriate Resolution and Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for variance request to 10-10-6-A requiring a 7,000 sq. foot minimum lot size and a variance to 10-22-1-C requiring two off-street parking spaces for each living unit located at 2016 Lexi’s Lane for Ed Parnell.

Ed Parnell, 505 Cool Creek Circle presented the request.

Robert Hobbs presented a staff report explaining that the request is for a variance to NCC 10-10-6.A that requires a minimum building property size in the RD zone and a variance to NCC 10-22-1.C that requires a number of off-street parking spaces for a single-family residence in the RD zone for property located at 2016 Lexi’s Lane.

Pertaining to:  A lot of land (hereinafter the “Property”) addressed as 2016 Lexi’s Lane (Lot 7, Block 1 of Lexi’s Creekside Subdivision) within a RD (Two-Family Residential) Zone in Nampa (see attached Vicinity Map(s)… 

Application Summary: The Applicant has requested a Variance to City of Nampa zoning ordinance Section 10-10-6(A) which requires a minimum property size of 7,000 sq. ft. in the RD land use district [zone] in order for that property to be “buildable”.  The subject Property has an existing structure thereon which was originally used as a property management office and community clubhouse.  The building has been vacant since 2007 and the Applicant (on behalf of the Association) is requesting a Variance Permit in order to authorize conversion of the building into a single rentable, one-bedroom apartment unit.  The Applicant is also requesting a Variance to N.C.C. § 10-22-1(C) which requires two (2) off-street parking spaces be provided to every residential dwelling unit as the owners are proposing a guaranteed provision of one (1) parking space for the unit with access to the other spaces held in common by the subdivision (as well as access to the private service drive network within Lexi’s Creekside Subdivision).

History:  N/A

Contents: 
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[bookmark: 10-1-4][bookmark: 10-2-8][bookmark: 10-24-1]Applicable Regulations
10-24-1: [VARIANCE] PURPOSE: 
The council is empowered to grant variances in order to prevent or to lessen practical development difficulties, unique site circumstances and unnecessary physical, geographical hardships inconsistent with the objectives of zoning as would result from a literal interpretation and enforcement of certain of the bulk or quantifiable regulations prescribed by this title. 
A variance shall not be considered a right or special privilege, but may be granted to an applicant only upon a showing of undue hardship because of: a) special characteristics applicable to the site which deprive it of privileges commonly enjoyed by other properties in the same zone or vicinity, and b) the variance is not in conflict with the public interest. Hardships must result from special site characteristics relating to the size, shape or dimensions of a site or the location of existing structures thereon, from geographic, topographic or other physical conditions, or from population densities, street locations or traffic conditions or other unique circumstances. 
Variances are not intended to allow something that others do not have a permitted right to do. The purpose of a variance is to provide fair treatment and to see that individuals are not penalized because of site characteristics beyond their control. (Ord. 2140; amd. Ord. 2978) 
[bookmark: 10-24-2]10-24-2: ACTIONS: 
A.  Granting of Variance Permit: The council may grant a variance permit with respect to requirements for fences and walls, site, area, width, frontage, depth, coverage, front yard, rear yard, side yards, outdoor living area, height of structures, distances between structures or landscaped areas as the variance was applied for or in modified form if, on the basis of application, investigation and evidence submitted, the council concludes the following: 
1. Literal interpretation and enforcement of the regulation would result in practical difficulty or unnecessary physical hardship inconsistent with the objectives of the zoning ordinance. 
2. There are extraordinary site characteristics applicable to the property involved or to the intended use of the property which do not apply generally to other properties classified in the same zoning district. 
3. Literal interpretation and enforcement of the regulation would deprive the applicant of privileges enjoyed by the owners of other properties classified in the same zoning district. 
4. The granting of the variance will not constitute a grant of special privilege inconsistent with the limitations on other properties classified in the same zoning district. 
[bookmark: 10-23-3][bookmark: 10-23-7][bookmark: 10-4-9][bookmark: 10-33-4]5. The granting of the variance will not be detrimental to the public health, safety or welfare or materially injurious to properties or improvements in the vicinity.
Staff Findings and Discussion

I. 	Variance Introduction:	

Variances are traditionally offered zoning tools used as remedies to seek jurisdictional waivers or reductions of quantifiable, measurable development code requirements (e.g., setbacks, property dimensions, height standards, min. or maximum quantities or sizes, etc.) with which compliance in a given situation could not be attained due to site constraints (such as unusual topography) inherent to a property, rather than being the result of an applicant’s own action(s)/development desires.  Normally, economic considerations or “self-imposed hardships” or predicaments are not qualifying grounds to support a Variance application or its approval.  As noted in the planning text The Practice of Local Government Planning (ICMA, 1988, 2nd ed.), 

“Many requests for variances are for minor bulk variances in existing neighborhoods: for example, expansions of patios or carports one or two feet into designated side-yard setbacks.  On such matters the zoning board becomes a sort of neighborhood arbitration board, dealing with physical hardships.  Although these hardships are rarely great, this should be weighed against the extent of the public sector’s stake in the somewhat arbitrary determination that a 10-foot- side yard is superior to a 9-foot one.”

In Nampa, in order to justify a Variance Permit request, an applicant is tasked with arguing successfully to the City’s Council that there is some aspect of the Property that physically, topographically or based on code requirements puts them at a disadvantage in trying to accomplish what they wish in comparison to like properties, especially in the surrounding area.
		
If the Council believes that there is no real topographical hardship associated with a Variance application (e.g., a river, a highway or a mountain in the way, etc.), then left to the applicant is the opportunity to argue that there is a “unique site circumstance” sufficient to justify their request.  In times past, Variance Permits have been issued on a case by case basis where a unique situation could be determined to exist that pertained to a Variance application.  Thus, historical matters, errors by the City or County, demonstrated lack of knowledge concerning a code by an applicant or their contractor, common sense “solutioning”, development precedent and a variety of other mitigating factors have been evaluated in conjunction with these kinds of applications for relief from quantifiable, measurable standards adopted as law via Nampa’s zoning ordinance.
		
Council is at liberty to approve or deny a Variance.  And, their vote should not necessarily be construed as setting precedent -- for nothing binds them to vote the same way twice other than their own perceptions and those of others that they may be concerned with.  Still, consistency is a desirable goal when dealing with case by case Variance requests.  As a Variance decision is a “quasi-judicial” matter, any vote to approve or deny should be accompanied by a reasoned statement listing the rationale for the decision made.

II.	This Application:	

As Variance Permits have been used to provide opportunity for an applicant to seek relief from a dimensional or quantifiable, metric standard, this request was received to ask the Council to consider allowing an exception to the City’s required minimum property size for a building lot in the RD Zone, and, to a requirement that governs how many parking spaces are required for a single-family residence -- also in the RD Zone.  The summary explanation of the Applicant(s)’ request was provided at the beginning of this report.  A copy of their application narrative is also hereafter attached.

As this is a Variance request, it is the obligation of the Applicant to present such facts and persuasive arguments as to convince the Council that there exists some form of hardship or other unique site circumstance to justify issuance of the requested permit.  The review criteria the Council is to use in assessing the application are those in bold font listed at the beginning of this report under the heading of “Applicable Regulations”, “Actions” 1-5.  Those criteria serve as the “Conclusions of Law” to be associated with this matter.
	
III.  	General, Possible Findings:
	
1. The Property (legal description within City case file VAR 00013-2016) made the subject of this Variance request is located within the incorporated limits of the City of Nampa; and,

2. The Property Owners have a controlling interest in the Property and are authorized to represent the same or allow another party to represent the same in this matter; and,

3. The Property owners have authorized Ed Parnell [“Applicant”] to apply for and represent their interest in obtaining the requested Variance Permit; and, 

4. The Applicant proposes that the City’s Council grant relief to the minimum required lot size associated with the Property (N.C.C. § 10-10-6.A) in order to the convert the Property from being “common” into a “building lot” in order to facilitate conversion of an on-site manager office/clubhouse building upon the same into a rental apartment (single) building; and,

5. The Applicant proposes that the City’s Council further grant relief to the minimum number of parking spaces/stalls required for a single dwelling unit (N.C.C. § 10-22-1.C.) as part of conversion of the Property’s use from a clubhouse site to a single rental property and building site; and,

6. As authorized and mandated according to Idaho statute, the City has adopted a comprehensive zoning ordinance that applies to all  properties within the City’s incorporated limits and, by limited form and fashion, to areas within its negotiated impact area; and,

7. The City’s zoning ordinance requires that properties in the RD Zone comply with all relevant zoning code requirements appertaining thereto (including emplacement of any requisite, extant site improvements); and,

8. The Applicant has, therefore, submitted to the City a complete [package] Variance Permit Application together with the requisite fee, and the City has received the application and deemed it acceptable; and, 

9. The Variance Application is being processed in conjunction with procedures compliant with the Local Land Use Planning Act, and Nampa Zoning Ordinance standards appertaining to such an application type; and,  

10. Variances, as a rule, are not to be issued simply for economic reasons or convenience; they “shall not be considered a right or special privilege, but may be granted to an applicant only upon a showing of undue hardship because of: a) special characteristics applicable to the site which deprive it of privileges commonly enjoyed by other properties in the same zone or vicinity”; and,

11. Further, a statement has been provided that attempts to justify the Variance request as some type of topographical or other physical site hardship or “unique site circumstance” that restricts Property development or “buildout” or use of land as allowed to other City properties or as granted already to City properties developed and/or used in similar fashion to the business plan(s) of the Applicant; and,

12. Adjacent property owners have not provided comment regarding the application; and,

13. The City’s Engineering Division has expressed that they are not opposed to the application; and,

14. The Nampa Highway District has expressed that they are not opposed to the application; and,

15. No direct physical impact on the general public by this request is foreseen by virtue of this request were it approved; expected impact would either: a) be on surrounding properties adjacent to the Property; and/or, be on the question any approval raises as to its propriety, possibly including a perceived setting of precedence for similar setback code deviations given compliance to building height standards demonstrated by other persons/parties in the City; and,

16. That City services are available to the Property, the site has access to City public roads; and,

17. Attached to this report is all of the information Staff had by the time this report was ready to go to print (12 noon, August 31, 2016).  

IV.	Analysis/Opinion:
	
In Nampa, as pertaining to land use Variance Permit requests, a burden rests upon an applicant to argue persuasively to the City’s Council that one or more conditions related to the property they represent interfere(s) with the applicant’s use of their land in manner and form commensurate with that enjoyed, most particularly, by their neighbors or other properties in a similar situation and zoning district as that applicant’s land.  Each Variance application is reviewed on a case by case basis and the merits of the matter are weighed in the public venue.  Public testimony is received and the opinions of City departments or outside agencies submitted to the Council for their consideration.

With respect to the matter made the subject of this report, Applicant, per their narrative (and as afore-cited in this report) argues for their Variance request, essentially as follows:

A) 	That as the office/clubhouse on the Property has become obsolete given that the multiple-family lots in the subdivision within which the Property lies now have widely disparate ownership and the building is now unused/vacant, and, has been the subject of vandalism and deterioration; and,

B) 	That conversion of the former property manager office/clubhouse building into a rental unit will provide useful occupancy of the building; and, that the amenities associated with the same will provide a “premium” rental unit; and,

C) 	That the office/clubhouse building already exists and the Property upon which it rests is fixed in its dimensions and legal description.  That is, there is no disposition expressed by owners of lots abutting the Property to yield by sale or donation additional land(s) to add to the platted square footage of the Property; and, 

D) 	That the actual yard area available to proposed single rental unit is comparable to that available to other multiple-family residential structures lying within the same project (Lexi’s Creekside Subdivision) as the Property…

With respect to this unique Variance request package, Staff finds no meritorious counter arguments to consider and would also point out that past the first two units in a building, zoning code only requires in the RD Zone that each additional unit be allotted 3,500 sq. ft. of space.  The current lot size proposed for the new rental unit is 4,610 sq. ft.

Respecting the parking Variance Permit request associated with this matter, the Applicant argues:

A)  That the proposed singular rental unit (converted from the existing property manager office/clubhouse will have one parking space assigned to it and access to other commonly shared spaces available to all the units just as other apartment units in the same subdivision have now…

With respect to this unique Variance request package, Staff finds no meritorious counter arguments to consider, but would note that as each apartment building was originally approved with the appropriate number of parking spaces made available to it (two per unit), that the situation that suggests to the Applicant that they need a Variance, upon further review, is a creation of the shared parking agreement likely used by the subdivision and is not attributable to an actual lack of available parking spaces on site.  Thus, Staff sees at this juncture no real need for a parking Variance, but to put aside concerns, recommends its approval, as well also recommends approval of requested the lot size exemption.

Councilmember Haverfield had concerns with the proximity of the road to the house.

Councilmembers asked about bollards.

No one appeared in favor of or in opposition to the request.

Ed Parnell stated that they would be willing to put cement barriers up if required.

MOVED by Haverfield and SECONDED by Raymond to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

Councilmembers made comments on the variance.

.
MOVED by Skaug and SECONDED by Raymond to approve variance request to 10-10-6-A requiring a 7,000 sq. foot minimum lot size and a variance to 10-22-1-C requiring two off-street parking spaces for each living unit located at 2016 Lexi’s Lane for Ed with staff conditions and that a 6 inch in diameter steel post with concrete poured inside of it or similar that would protect the household from an automobile and needs to be at least 5 feet out.  The Mayor asked for a roll call vote with Councilmembers Levi, Bruner, Raymond, Skaug voting YES. Councilmember Haverfield voting NO and Councilmember White was Absent.  The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for zoning map amendment from RS 8.5 to RA at 17155, 17175, 17225, 0 Star Road and 0 Cherry Lane approximately 27.069 Acres for John Low.

John Low, 4921 Cresthaven, Boise presented the request.

Planning and Zoning Director Norm Holm presented a staff report explaining that the request is for a rezone from RS-8.5 to RA for John Low – 17155 Star Rd – R30375 – 5 acres; Robert Bruno – 17175 Star Rd – R30375010 – 5.001 acres; David Brenneman – 0 Star Rd – R30375012 – 5.001 acres; Michael Dudley – 0 Star Rd – R30375011 – 4.354 acres; Add Ventures – 0 Cherry Lane – R30380 – 7.713 acres for approximately 27.069 acres of farm ground.

Planning & Zoning Commission Recommendation: Approval with no recommended conditions.

Planning & Zoning History: Annexed and zoned RS 8.5 for Subdivision Development in 2006.

Proposed Land Uses: Owner is requesting the zoning change to accommodate conversion from previously planned smaller subdivision lots to the larger existing 4 acre+ parcels for rural residential use with planned large animal raising activity.

Surrounding Land Use and Zoning:
North- Agricultural, County AG
South- Rural Residential, County AG
East- Agricultural, County AG
West- Rural Residential - County AG, Agricultural - City RS 12

Comprehensive Plan Designation: Community Mixed Use Designation bordering Medium Density Residential Designation to the north. Zoning map amendment interpreted as being stretchable to include the subject area as a part of the adjacent Medium Density Residential designated area to the north.

Applicable Regulations: Rezones or zoning map amendments must be reasonably necessary, in the interest of the public, further promote the purposes of zoning, and be in agreement with the adopted comprehensive plan for the neighborhood.
 
Special Information

Public Utilities: 
No municipal sewer available
No municipal water available
No municipal irrigation available

Public Services: All present.

Transportation and Traffic: The property has frontage and access from Star Road.

Environmental:  The rezone would have little effect on the adjoining properties. The impact of downzoning the property from RS 8.5 to RA would have little or no impact on the neighborhood.

Staff Findings and Discussion

The requested rezone is appropriate. The parcel adjoins the Medium Density Residential Land Use Designation to the north making the rezone from RS 8.5 to RA compatible with the Future Land Use Map designation of Medium Density Residential.

If the Planning Commission votes to recommend to the City Council approval of the rezone the following findings are suggested:

1.	Rezone of the subject property to RA is reasonably necessary in order to allow the applicant to use the property as proposed.

3. Rezone of the subject property to RA is in the interest of the property owner(s) and conforms to the adopted comprehensive plan designation of Medium Density Residential use.

4. The proposed Rural Residential use of the subject property will be compatible with the existing Agricultural and Rural Residential uses established around the area.

5. The use of a development agreement to establish any conditions for the rezone of the property serves no purposes.

At the date of this memo I have received no statements of opposition or support from any property owners or residents in or around the area.
Those appearing in favor of the request were:  Michael Dudley, 1411 South Secretariat.

Those appearing in opposition to the request were:  David Brenneman, 2202 West Realcreek Street, Meridian.

Norm Holm explained the acreage that would allow animals on it.

MOVED by Haverfield and SECONDED by Levi to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Skaug and SECONDED by Haverfield to approve zoning map amendment from RS 8.5 to RA at 17155, 17175, 17225, 0 Star Road and 0 Cherry Lane approximately 27.069 Acres for John Low and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for zoning map amendment from GB 1 to GBE at 16200 Idaho Center Blvd a 55.24 acre portion for the City of Nampa.

Long Range Planner Karla Nelson presented a staff report explaining that the request is Requested Actions: 1) Amendment of Title 10, Chapters 3, 4 and 22, Sections 10-3-1, 10-3-2, 10-4-1, 10-4-2, 10-4-5, 10-4-6, 10-4-8, 10-4-9, 10-22-1, 10-22-4 and 10-22-6; and 2) Rezone from GB 1 (Gateway Business 1) to GBE (Gateway Business Entertainment) at 16200 Idaho Center Blvd (A 55.24 acre portion of Section 7, T3N, R1W, BM, SW ¼, Idaho Center, Lots 1 & 3, Block 1) for the City of Nampa. 

Purpose:  To encourage a concentration of entertainment uses to complement the Ford Idaho Center. Establishment of the GBE district and rezone of the Idaho Center to the GBE district is meant to strengthen the role of the Ford Idaho Center as a regional entertainment district emphasizing establishments attracting a regional patronage.  

Background information

The City of Nampa is looking for a development partner to bring a multi-tenant entertainment based project to the Ford Idaho Center grounds. The desired development would provide amenities that attract new customers to the area and enhance the overall experience for individuals attending Idaho Center events. 

Existing GB1 zoning allows for a broad range of land uses, many of which would not strategically enhance the Idaho Center as an entertainment venue. Establishment of the proposed GBE entertainment district would limit potential land uses for the site, only permitting those with a specific entertainment focus.

On July 26 the Nampa Planning and Zoning Commission recommended approval of the requested amendments to the zoning ordinance and the rezone request for the Idaho Center Property from GB1 to GBE.

Potential development details:  The City plans to market up to 3 acres of the Ford Idaho Center property directly adjacent to Idaho Center Boulevard for a multi-tenant entertainment project. Shared parking with the Ford Idaho Center is meant to entice prospective developers.

Market Demand:
· Adjacent to the expanding College of Western Idaho, currently serving 9,000 students and 1,100 employees
· New 100-bed hospital facility under construction in addition to new medical office space
· Near Nampa’s highest concentration of Class A office space 
· More than 320,000 annual Idaho Center and Horse Park attendees per year 

Public Utilities: 
Water:  	12” domestic water mains serve Idaho Center Boulevard and 10” – 8” service lines serve the Idaho Center property.   
Sewer:  	An 18” gravity sewer main runs along the east side of Idaho Center Boulevard adjacent to the proposed redevelopment site.  
Irrigation: 	Pressurized irrigation serves the site.

Emergency Services: All available.

Parking:  According to the 2007 Idaho Center/ Nampa Civic Center Community Benefits Analysis the Idaho Center has 3,500 paved parking spaces and 44 RV stalls.  

Correspondence and Public Input:  Throughout the Northeast Nampa Specific Area Planning process we have consistently heard from residents and businesses that sit-down restaurants are needed in the area.  

During the Planning and Zoning Commission, Mr. Mahoney, an adjacent property owner, spoke. He was in favor of promoting economic development in the area but had concerns about parking and fairness to other property owners in the area who would like to develop their land.  Mr. Mahoney’s concerns were addressed; the zoning ordinance provides options for property owners to share parking and development resulting from the GBE zone will encourage people to stay in the Idaho Center area, benefiting adjacent property owners.   

Location: The Ford Idaho Center, parcel R15129500. 

Size of Area:  55.24 acre portion of Section 7, T3N, R1W, BM, SW ¼ , Idaho Center, Lots 1 & 3, Block 1.

Zoning and Land Use:
Comprehensive Plan Land Use Designation: Public or Highway Commercial
Existing Zoning:  GB1
Proposed Zoning:  GBE

Surrounding Land Use and Zoning:
North- CWI, University (U)
South- Commercial, GB 1
East- Industrial and Agricultural, GB 1 and IL
West – Commercial, GB 1

Applicable Regulations

Zoning Ordinance Text Amendments - Before Nampa City Council approves any proposed zoning code amendment(s), the Council must conclude that the proposed amendments would be:
· Reasonably necessary 
· In the public interest
· In harmony with the goals and/ or policies of the comprehensive plan

Rezone - In regard to the corresponding rezone request there are several criteria to consider. 
· Is the change in harmony with the comprehensive plan?
· Is the change reasonably compatible with existing, adjoining property uses? 
· Will the change establish an area of zoning the same as or compatible with immediately adjoining districts? 
· Does it create a “spot” zone? 
· Will the change be in the interest of the public and is it reasonably necessary?

Staff Findings

Zoning Ordinance Text Amendment - Proposed amendments to the zoning code would establish a new zone, the Gateway Business Entertainment zone. Changes to sections 10-3-1 and 10-3-2 relate to allowed land uses in the proposed new zone. Changes to sections 10-4-1, 10-4-2, 10-4-5, 10-4-6, 10-4-8, 10-4-9 and 10-4-10 set parameters for setbacks, parking, landscaping and design. Changes to sections 10-22-1, 10-22-4 and 10-22-6 pertain to parking requirements in the GBE zone.  

Permitted land uses in the GBE zone are proposed to include: restaurants (not drive-in or drive through), bars or nightclubs (with or without a restaurant), art galleries, auditoriums, botanical gardens, civic and fraternal organizations, exhibition halls, meeting halls, museums or planetariums, tourist information, concessions, dance halls, indoor entertainment and amusement, equestrian facilities, game rooms, ice or roller skating, parks, sports arena, bakery, delicatessen, gift shop, hotel, ice cream, and government office buildings. Uses proposed to be allowed conditionally include: riding academies, riding stables, and fair grounds.

To encourage development close to the existing landscape strip and sidewalk, the proposed GBE setback is 20 feet abutting arterial or collector roadways while the GB1 and GB2 setback remains 35 feet.  The existing landscape strip along Idaho Center Boulevard is 35’ but the property line in some locations is only 20 feet from the parking lot.  Other dimensional and design differences for the proposed GBE district include zero lot lines for interior yards and an allowance for primary facades to face either the Idaho Center or Idaho Center Boulevard. Regardless of building orientation 25% glazing is required along Idaho Center Boulevard.

Parking:  The GBE zone is proposed to have a parking maximum of 3,500 spaces. Parking maximums have been used in many communities in order to promote efficient land use and as a means of encouraging alternative transportation modes. Conventional parking standards are based on potential peak demand, resulting in parking lots that are typically empty or underutilized. The Idaho Center reports 0-5 times per year when their parking lot is filled or close to full.  In other words, 98.7% - 100% of the time the parking lot is not fully utilized. The Idaho Center has tracked event attendance and utilization of paved (paid) parking spaces for ticketed events since October 2014.  Over that time 2,344 was the greatest number of parking spaces utilized for an event. Spectra management is committed to promoting alternative parking plans for the few times a year when parking is scarce. Parking management plans could include shared parking with the College of Western Idaho, encouragement of carpools, bus use, or shuttles from satellite parking lots.

Despite infrequent need for all available parking, the Idaho Center does not comply with Nampa’s current parking code standards. The Idaho Center has 3,500 paved parking spaces.  The existing parking code requires 1 parking space for every 4 auditorium/ stadium seats. Considering all Idaho Center venues except the horse park, there should be at least 6,950 parking spaces, an amount that would never be fully utilized based on historic parking demand for the facility.   
· Indoor Idaho Center Arena seats 12,300 people – requiring 3,075 parking stalls.
· Outdoor amphitheater seats 11,000 people – requiring 2,750 parking stalls
· Sports Center seats 4,500 people – requiring 1,125 parking stalls
· The horse park is designed to accommodate events of varying size

Devoting acres of land to empty or underutilized parking lots can be costly.  The City recently appraised a section of the Idaho Center parking lot that is being considered for a multi-tenant entertainment development. The appraisal came in at $8.00 - $12.00 per square foot or $348,480 - $522,720 per acre. 

The potential development on the Idaho Center grounds could take up as many as 276 parking spaces leaving 3,212 spaces and 23 acres of parking. Most likely the development will not comprise the entire 2.29 acres that the city is marketing and some of the 276 spaces will likely remain.  

Reasonably necessary and in the public interest:
The proposed code amendments could be seen as being reasonably necessary and in the public interest.  No existing zoning district sufficiently limits development to entertainment uses that would enhance the Ford Idaho Center.

During the Northeast Nampa Specific Area Plan process property owners and businesses surrounding the Idaho Center were sent a survey.  The majority of respondents expressed an interest in attracting sit down restaurants, hotels and tourism/ entertainment development to the area. The desire for complementary entertainment uses particularly in the form of a sit down restaurant has been echoed by many organization and business representatives. The proposed code change would help to realize this goal by incentivizing entertainment uses with shared parking. 

Harmony with the goals and/ or policies of the comprehensive plan:
Proposed text amendments are in harmony with several stated goals of the comprehensive plan.
· Chapter 5, Goal 5 – Guide new development, infill and redevelopment projects to planned development areas throughout the city, rather than outside of the city.
· Objective 7:  Identify potential infill and urban redevelopment locations in the Comprehensive Plan, and through special planning studies of specific areas
· Chapter 5, Goal 12:  Encourage the development of compact, mixed use neighborhoods, districts and centers.
· Chapter 6 – Parking Management; Strategy 10: Increase flexibility with minimum parking requirements to reflect typical daily demand and allow innovative parking provisions.
· Explore the use of innovative public and private parking requirements and approaches, including the use of minimum or maximum parking requirements in City ordinance.
· The City should recognize unique situations in the downtown and other parts of the City, and allow for flexibility in parking provision decisions in response to unique circumstances.

Under Section 10-2-3 regarding rezones, in order to approve of the proposed Rezone from GB1 (Gateway Business 1) to GBE (Gateway Business Entertainment) the Planning & Zoning Commission must find the following:

1. The proposed map amendment (rezone) would be in harmony with the city’s currently adopted comprehensive plan and comprehensive plan future land use map; 
The current future land use designation for the site is Public but it is directly adjacent to a Highway Commercial designation.  Nampa allows comprehensive plan designations to be stretched over one parcel.  Proposed uses in the Gateway Business Entertainment District are harmonious with the Highway Commercial designation.  Moreover, goals of the comprehensive plan listed above support the change.

2. The proposed map amendment (rezone) would provide for a proposed use or set of uses that would be at least reasonably compatible with existing, adjoining property uses; 
Existing uses on the site are entertainment based.  Surrounding uses include the College of Western Idaho, commercial uses and nearby office space all of which are compatible with and would likely be enhanced by the proposed entertainment uses.  

3. The proposed map amendment (rezone) would make a change on the land use map of the city which would establish an area of zoning the same as or compatible with immediately adjoining districts; 
The proposed GBE zoning would be surrounded by GB1 and University zoning.  Proposed GBE uses are compatible with uses allowed in the GB1 and University zoning districts.  
	
4. The proposed map amendment (rezone) would not create a “spot” zone (having a section of one kind of zoning surrounded by another) having no supportive basis per the adopted comprehensive land use map so as to only serve to benefit the applicant; 
The GBE district is a Gateway Business sub-district connected to other Gateway Business zoning.  Staff does not consider the proposed change a spot zone.  

5. The proposed map amendment (rezone) would be in the interest of the public and reasonably necessary.
During the Northeast Nampa Specific Planning process property owners and businesses surrounding the Idaho Center were sent a survey.  The majority of respondents expressed an interest in attracting sit down restaurants, hotels and tourism/ entertainment development to the area. The desire for complementary entertainment uses particularly in the form of a sit down restaurant has been echoed by many organization and business representatives.

Revenue generated from underutilized parking spaces could also be seen as being in the public interest.

Conditions of Approval

If City Council determines that the proposed rezone is appropriate for the location, conditions of approval could be considered.  Parking management plans could be required for events attracting more than 8,000 attendees. The Engineering Division did not identify any conditions of approval. 

Councilmembers asked questions of staff.

Economic Development Director, Beth Ineck, explained the marketing and selling process of the property.

Those appearing in favor of the request were:  Hubert Osborne, 4199 East Switzers Way.

No one appeared in opposition to the request.  

MOVED by Haverfield and SECONDED by Skaug to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Skaug and SECONDED by Haverfield to approve zoning map amendment from GB 1 to GBE at 16200 Idaho Center Blvd a 5.24 acre portion for the City of Nampa and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for Amending Title 10, Chapter 3, Section 10-3-1 and 10-3-2 Relating to Land Uses in the GBE (Gateway Business Entertainment) Zone; Amending Title 10 Chapter 4, Sections 10-4-1, 10-4-2, 10-4-5, 10-4-6, 10-4-8, 10-4-9, and 10-4-10 Relating to Establishment of the GBE (Gateway Business Entertainment) zone; Amending Title 10, Chapter 22, Sections 10-22-1, 10-22-4, and 10-22-6 Pertaining to Parking in the GBE (Gateway Business Entertainment) Zone.
Karla Nelson presented the staff report for this code change with the rezone request for the Idaho Center property. 

No one appeared in favor of or in opposition to the request.

MOVED by Haverfield and SECONDED by Raymond to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Haverfield and SECONDED by Raymond to approve Title 10, Chapter 3, Section 10-3-1 and 10-3-2 Relating to Land Uses in the GBE (Gateway Business Entertainment) Zone; Amending Title 10 Chapter 4, Sections 10-4-1, 10-4-2, 10-4-5, 10-4-6, 10-4-8, 10-4-9, and 10-4-10 Relating to Establishment of the GBE (Gateway Business Entertainment) zone; Amending Title 10, Chapter 22, Sections 10-22-1, 10-22-4, and 10-22-6 Pertaining to Parking in the GBE (Gateway Business Entertainment) Zone and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

Mayor Henry opened a public hearing for Amending Title 5, Chapter 2, Section 5-2-25; Amending Sections 10-1-2, 10-1-3, And 10-1-18, Amending Title 10, Chapter 1, Section 10-2-8, Deleting and Replacing Title 10, Chapter 3, Section 10-3-9, Deleting and Repealing Title 10, Chapter 7, Section 10-7-10, Amending Title 10, Chapter 8, Section 10-8-6, Amending Title 10, Chapter 10, Section 10-10-6, Amending Title 10, Chapter 11, Section 10-11-5,  Amending Title 10, Chapter 12, Section 10-12-5, Amending Title 10, Chapter 13, Section 10-13-5, Amending Title 10, Chapter 16, Section 10-16-5, Deleting And Repealing Title 10, Chapter 21, Sections 10-21-6 and 10-21-7, Amending Title 10, Chapter 22, Section 10-22-5, Amending Title 10, Chapter 23, Section 10-23-20, Amending Title 10, Chapter 25, Sections 10-25-6, 10-25-7, and 10-25-13, Planning and Zoning.

Robert Hobbs presented a staff report explaining that the Planning and Zoning Commission, during their normally scheduled public hearing of August 09, 2016, voted to approve the proposed amendments (see attached hearing minutes).  Two minor typographical error corrections were incorporated into the amendments after their hearing.  City legal counsel has reviewed and assisted with the amendments.  City Engineering has reviewed the language of the amendments and have no issue with the same.  Other departments have had access to the amendments but have not formally commented on the same.  

Attachment(s):

Pages/Exhibit(s): Attached Code Amendments & Agency/Department Correspondence (pages/Exhibits 9-35)

Section 2. 

10-1-2: DEFINITIONS:

The modifications seek to clarify and supplement existing definitions are self-explanatory.  As the land use control schedule in Section 10-3-2 distinguishes professional offices as a separate land use type from medical offices/clinics, revamped definitions for each were deemed needful by Staff and City legal counsel.  Also, a definition for net floor area (a term used most often when dealing with parking space count issues) was deemed proper for insertion into code.  

10-1-3: INTERPRETATION OF TITLE:
	
The amendment associated with this section purposes the removal of any code reference to private CCRs (covenants, conditions and restrictions) to circumvent any argument being made that the City should enforce private, civil contracts affecting property, and, to not erroneously convey any ideas that City planning and zoning or subdivision codes may override private CCRs or vice versa.  Any person or party confronted with both kinds of rules [i.e., the City’s and civil] must abide by both -- when those conflict, with the most restrictive.

10-1-18: FIGURES:

Deletion of the solar setback diagrams is desired as the City’s solar ordinance was repealed years ago making the Figures’ obsolete.

Section 3. 

10-2-8: PUBLIC HEARINGS:

The language provided is intended to replace, where and as depicted in the attached Exhibit the wording surrounding the conduct of public hearings that address zoning or subdivision related hearing matters.  The City has never formerly adopted Robert’s Rules of Order or any other parliamentary procedure rule set, and has no intention to do so.  City legal counsel has affirmed that the courts understand that, at our level of business, the handling of public testimony may be less formal than in a court setting.  While having some basic meeting protocol is desirable to maintain order and decorum, too rigid of a structure can have an intimidating effect on those wishing to present or speak in public.  Staff also wanted to inculcate into the code some clarifying language on how appeal hearings are handled before City hearing bodies, which is what started the review of Section 10-2-8 in the first place.
Section 4.

10-3-9: NON-CONFORMING USES:

Rather than confuse City officials or Sterling Codifiers (the company that reviews and codifies Nampa’s code changes and then publishes and uploads onto the internet the same), Staff and legal decided to simply delete Section 10-3-9 in its entirety and replace it with the language included hereafter.  The largest changes to that section include a re-dating of the City’s non-conforming use “cutoff” from May 05, 1971 to April 17, 1989.  The 1989 date corresponds to an enactment [really a re-enactment] of Nampa’s Comprehensive Zoning Ordinance.  Some time ago a code amendment was approved by Nampa’s Council that amended the definition of non-conformity to April 17, 1989 to honor that date when our zoning code was most recently repealed and re-enacted.  The fact that the code now has two disparate dates was a clerical error effectually, in that the 1971 date was not updated to 1989 in both the definitions section of the code and Section 10-3-9 where non-conforming use regulations are set forth, or, the 1989 date was not redacted instead in a prior amendment so as to leave the 1971 date intact.  Since the 1989 date has been in code for a while now, legal counsel felt it proper to correct that disparity.

Also, legal counsel (based on case law) agrees with Staff that the way we treat non-conforming use conversions or roll overs needs to be changed.  Rather than specify a process for conversion of one-conforming use type as categorized/listed by Schedule 10-3-2, we should be better protecting legally “grandfatherable” activities/operations and/or aspects of site conditions.  Perhaps an excerpt from a letter on this point to an inquiring party will help illustrate, per se, the perspective:

“Respecting the Property, we note that the category of principal land use type has changed over time, but the intrinsic condition of non-operative vehicles being stored on the land, repaired on the Property and often towed to or from the site has been a continuous, inherent aspect of its use since before 1971 and 1989, as has the presence of commercial businesses thereon as vouchsafed by the Affidavits and pictorial evidence provided by your attorney.  (The number of Property owners or users is really irrelevant as the issue of grandfathering in this matter is relegated to movement of vehicles onto/off of the Property and their storage thereon).  The carry-over of vehicles on the Property continues with your present operation making use of the Property in that respect continuous without “clear intent to abandon” as defined by state statute.  We note that had such use of the Property not been an inherent part of its past, and, you were converting the non-conforming use of the land in totality from one kind of land use category to another with no transferable common denominators (e.g. vehicle storage or minor repair/bodywork), then a Conditional Use Permit for the conversion would be warranted.  (An example of such a CUP type conversion in Nampa might be gutting a large non-conforming house in a commercial zone to use the same for a stand-alone, inexpensive [industrial] storage building).  City legal counsel was consulted recently over this question (and in particular with your Property and its use in mind), and they provided an opinion that this reasoning was sound in light of the principles/law that govern municipalities’ treatment of non-conforming uses and our City’s code.”

Finally, the revised section language also makes clear that the City will not issue permits, approvals or certificates to sanction legal, non-conforming uses; rather, we will simply state whether we recognize the existence of such and our intent to honor the same where they are found to exist.  This approach recognizes that grandfather rights are constitutionally derived and not issued/given on consent of a governing authority as a form of permit or license – although recognition of the same is at times handled as a form of application in Nampa, like in other jurisdictions.

Section 5.

10-7-10: AG USES AFTER RECLASSIFICATION OF RA DISTRICT:		

Associated with the afore-described changes to the City’s zoning related non-conforming use provisions, all sections, including the one in § 10-7-10, in conflict with the new standards, or the philosophy that legal, non-conforming use should stand until abandoned, this section is proposed for deletion.

Section 6.

10-8-6: PROPERTY AREA, WIDTH, DEPTH, FRONTAGE AND SETBACK REQUIREMENTS:

This code amendment proposes to reset side yard setbacks to require but five feet (5’) to either side of a detached single-family home in all RS zoned areas per Council instruction provided some time ago.  Staff believes that the, or one of the, main reasons for the old ten foot (10’) side yard setback requirement for residential housing properties was to provide City workers with rear yard access to pressure irrigation mains.  A side benefit may have been to facilitate getting equipment or emergency crews to rear yard areas or to pre-establish future possible wide driveway access areas that could lead to shops/carports/garages in the back of homes.  As new pressure irrigation mains are laid in the front of properties now, and, as those persons wanting clear, wide access to a backyard would not purchase a home with narrow side yards, and, as builders can always/still introduce wide yards onto a plot of land, Staff does not perceive the change as problematic.  Further, we are of the opinion that other jurisdictions have similar minimum setbacks comparable to what is now being proposed.

Section 7. 

10-10-6: PROPERTY AREA, WIDTH AND YARD REQUIREMENTS:

		See comments from Section 6 above…made applicable to RD zoned areas.

Section 8.

10-11-5: PROPERTY AREA, WIDTH AND YARD REQUIREMENTS:

		See comments from Section 6 above…made applicable to RML zoned areas.

Section 9.

10-12-5: PROPERTY AREA, WIDTH AND YARD REQUIREMENTS:

		See comments from Section 6 above…made applicable to RMH zoned areas.

Section 10.

10-13-5: PROPERTY AREA, WIDTH AND YARD REQUIREMENTS:

		See comments from Section 6 above…made applicable to RP zoned areas.

Section 11.

10-16-5: PROPERTY AREA, WIDTH AND YARD REQUIREMENTS:

At present, to buffer [primarily] single-family residential properties from impact by commercial property uses that may lie adjacent to them, the code requires a ten foot (10’) setback -- or, in the presence of a sight/site obscuring six foot (6’) fence, a commercial parking lot with spaces “T-ing” directly into the fence a zero foot (0’) setback may be employed.  The contemplated revisions to this section proposes to add duplexes or two-unit townhomes into that protective standard.  (Three-unit structures, even if “townhomes” are considered by the Building Department as “commercial” buildings, thus a break was made between two and three unit structures in so far as requiring an increased setback.)

Section 12.

10-21-6: NON-CONFORMING ANIMAL USES:

Chapter 21 of the zoning ordinance was written years ago and incorporated legal, non-conforming use related language deemed acceptable at the time respecting the care and keeping of animals.  As previously explained in Section 4 above, our “grandfathering” rules are proposed for revision to better align with current Idaho Supreme Court case law and our own legal counsel and Staff’s views as to how [valid] legal non-conforming uses should be protected, not be amortized, and, disregarded by the City only if clearly abandoned by their possessor or held to be foregone by virtue of their violation.

Section 13.

10-22-5: PARKING AREA IMPROVEMENTS AND PLANS:

On the heels of the creation of the new Health Care (HC) Zone some months ago, alterations to certain parking lot landscaping regulations were requested by City Council.  The old standard that required emplacement of parking lot planter interrupts in specified increments in parking banks is still intended to be left in code, but a new standard is being accommodated as an alternative landscaping option.  The new standard would allow parking lot planter strips to be placed between the head ends of double stacked parking banks with trees (and even sidewalks) therein (as stated and illustrated in the amendment draft language) in lieu of the occasional stand-alone interrupts.

Section 14.

10-23-20: DISTRICT PERMANENT SIGN ALLOWANCES:

The changes sought for the permanent signage control charts in Chapter 23 are intended as a correction to re-insert language that was somehow dropped out of the charts.  The changes are consistent in identifying the Community and Freeway Business districts as well as the Gateway zones and two of the three Industrial zones which signs are considered “billboards” and that certain of those billboards are only allowed if they are oriented to and on property abutting I-84 proper as per years long past practice and interpretation as well as code.  No other changes to sign standards are herewith proposed other than a clarification on tenant space wall signage – that is it may be put on both front and back of buildings as already done in Gateway zones.

Section 15.

10-25-6: CONDITIONAL USE PUBLIC HEARINGS:

Beyond providing a bit of clarification in paragraph A of the section, a change of procedure designed to reduce applicant and City decision maker confusion as well as better synchronize entitlement permit requests being reviewed through the public hearing process, Staff advocates the inclusion in paragraph A the underlined sentence.  This will have the effect of causing any Conditional Use Permit (CUP) acted on by the Commission to only be a recommendation when the CUP is necessarily part of a package(d) rezone or annexation request.  Expectedly, if adopted, this amendment will help eliminate appeal process problems that occur when a rezone or annexation is given a recommendation by the Commission and an associated CUP is approved or denied only to be then appealed.  Such a situation invokes a need to address the appeal in a timely fashion but may cause a timing issue whereby the appeal date may not always coincide with the consideration of the whole entitlement matter (especially the rezone or annexation) by the Council at the same time as the appeal.  This was a recent weakness revealed by one or more actions of this type that occurred a while back.

10-25-7: ACTION BY COMMISSION: 

A reiteration of the above discussed code change and logic made a necessary part of this section’s procedural directions…

10-25-13: ACTION ON APPEALS BY COUNCIL:

Specifies a 300’ radius on appeal notice mail-outs…should probably say, “The council, at the next duly held meeting, shall set a date and time for a public hearing on any appeal of the planning and zoning commission’s granting or denial of a CUP and notify affected parties and property owners within 300’ of the property made the subject of the appeal” versus the language proposed at the moment.  Staff requests that if the Council ultimately passes the amendment to this section, that they authorize the change and add in the above underlined characters.

Section 16.

10-33-4: CORRIDOR LANDSCAPING REGULATIONS:

The language in this section is intended to fill in a code gap, if you will, so as to require keeping landscape corridor strips (i.e., those planter areas along main thoroughfares in Nampa) in a code compliant condition, and, if changed, that the conversion be made to meet the landscape code just as if the strip were a new property feature.  An example of the need for such a regulation to provide consistency of landscape elements used in our community is found along 12th Avenue South where greenery gave way to expansive use of rock.  (Rock may be used at present but in more limited form along our collectors and arterials -- partly due to safety concerns such as rock chips in windshields, their ready availability to be used to vandalize, their scattering into streets creating veritable “road slicks”, aesthetic concerns if scattered all over, etc.)

Sections 17-19.

“Legalese”…including a severability clause in the event Council wishes to approve some but not all of the requested amendments as presented.

No one appeared in favor of or in opposition to the request.

MOVED by Haverfield and SECONDED by Raymond to close the public hearing.  The Mayor asked for a roll call vote with all Councilmembers present voting YES.  The Mayor declared the
MOTION CARRIED

MOVED by Haverfield and SECONDED by Bruner to approve and Amending Title 5, Chapter 2, Section 5-2-25; Amending Sections 10-1-2, 10-1-3, and 10-1-18, Amending Title 10, Chapter 1, Section 10-2-8, Deleting and Replacing Title 10, Chapter 3, Section 10-3-9, Deleting and Repealing Title 10, Chapter 7, Section 10-7-10, Amending Title 10, Chapter 8, Section 10-8-6, Amending Title 10, Chapter 10, Section 10-10-6, Amending Title 10, Chapter 11, Section 10-11-5,  Amending Title 10, Chapter 12, Section 10-12-5, Amending Title 10, Chapter 13, Section 10-13-5, Amending Title 10, Chapter 16, Section 10-16-5, Deleting and Repealing Title 10, Chapter 21, Sections 10-21-6 and 10-21-7, Amending Title 10, Chapter 22, Section 10-22-5, Amending Title 10, Chapter 23, Section 10-23-20, Amending Title 10, Chapter 25, Sections 10-25-6, 10-25-7, and 10-25-13, Planning and Zoning and authorize the City attorney to draw the appropriate Ordinance.  The Mayor asked for a roll call vote with all Councilmembers present voting YES. The Mayor declared the
MOTION CARRIED

The following Ordinance was read by title:

AN ORDINANCE OF THE CITY OF NAMPA, CANYON COUNTY, IDAHO CHANGING THE NAME FOR A PORTION OF NORTH MIDLAND BOULEVARD TO NORTH MERCHANT WAY.

The Mayor declared this the first reading.

The following Ordinance was read by title:

AN ORDINANCE AMENDING THE APPROPRIATION OF FUNDS FOR A TWELVE MONTH PERIOD FROM THE FIRST DAY OF OCTOBER, 2015 TO AND INCLUSIVE OF THE THIRTIETH DAY OF SEPTEMBER, 2016 FOR THE TOTAL OF $144,240,259 $143,552,781,; REFERENCING SOURCES AND USES OF FUNDS AND APPROPRIATING MONIES; SPECIFYING A PROCESS FOR EXPENDITURE OF FUNDS; AND ESTABLISHING AN EFFECTIVE DATE.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF NAMPA, CANYON COUNTY, IDAHO:

Section 1.  That the following general fund total and enterprise/special revenue fund amounts or so much thereof as may be necessary, are hereby appropriated out of any money in the City Treasury for the purpose of maintaining a government for the City of Nampa, Idaho for the fiscal year beginning with the first day of October, 2015 to and inclusive of the thirtieth day of September, 2016 as follows:
[image: ]

Section 2.  That the amount of money derived from funds or sources created by law for specific purposes is hereby appropriated for such purposes.

Section 3.  That the Finance Department is hereby authorized and required upon presentation of the proper vouchers, approved by the Council as provided by law, to draw checks on the funds stated and against the appropriations as made in the preceding sections of this Ordinance, in favor of the parties entitled thereof.

Section 4.  That this Ordinance shall be in full force and effect upon publication.

The Mayor declared this the first reading.

Mayor Henry presented a request to pass the preceding Ordinance under suspension of rules.

[bookmark: _GoBack]MOVED by Haverfield and SECONDED by Skaug to pass the preceding ordinance under suspension of rules.  The Mayor asked for a roll call vote with all councilmembers present voting YES   The Mayor declared the ordinance duly passed, numbered it 4280 and directed the clerk to record it as required.

The Mayor adjourned the meeting at 8:32 p.m.

Passed this 19th day of September, 2016.

							____________________________________
	 						MAYOR
ATTEST:

______________________________________
CITY CLERK  
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GENERAL FUND

ENTERPRISE & SPECIAL REVENUE FUNDS

City Clerk 267,270 $           - $                 911 Fees 987,669 $         - $                  

Code Enforcement 466,759 $           - $                 Airport 570,644 $         - $                  

Economic Development 456,748 $           - $                 Cemetery 304,042 $         - $                  

Engineering 1,707,306 $        - $                 Civic Center 1,166,963 $      - $                  

Facilities Development 1,153,973 $        - $                 Development Services 1,989,210 $      - $                  

Finance 1,129,989 $        - $                 Downtown Electric Franchise  46,201 $          - $                  

Fire 11,585,241 $      - $                 Family Justice Center 251,011 $         - $                  

General Government 803,528 $           - $                 Idaho Center 5,071,390 $      - $                  

  Transfer to Family Justice Center 224,883 $           - $                 Library 2,123,930 $      - $                  

  Transfer to Civic Center 494,588 $           - $                 Nampa Recreation Center 3,707,360 $      - $                  

  Transfer to Idaho Center 870,351 $           - $                 Parks & Recreation 3,477,914 $      - $                  

  Transfer to Parks & Rec 627,282 $           - $                 Ridgecrest & Centennial Golf Clubs 2,355,146 $      - $                  

Human Resource 410,378 $           378,528 $       Sanitation/Trash Collection 8,685,969 $      - $                  

Information Systems 2,151,486 $        - $                 Street 11,191,549 $    10,808,059 $   

Legal 881,000 $           - $                 Utility Billing 888,033 $         854,037 $        

Mayor/City Council 528,466 $           - $                 Wastewater 13,931,578 $    - $                  

Parks & Rec Admin 365,786 $           - $                 Water 11,563,547 $    - $                  

Planning & Zoning 487,559 $           - $                 Workers Comp Fund 63,663 $          - $                  

Police 19,408,089 $      - $                 SUBTOTAL 68,375,819 $    67,912,132 $   

Public Works 353,929 $           - $                

Vehicle Maintenance 1,063,965 $        1,054,443 $   

SUBTOTAL 45,438,576 $      45,397,204 $ 

Capital Projects 1,459,840 $     

Library Major Capital Campaign - $                  

Federal Programs 16,654,107 $      14,865,553 $ 

CAPITAL PROJECTS & DEBT SERVICE FUNDS

Development Impact Fees 4,898,142 $      4,802,142 $     

State& Local Programs 3,778,921 $        - $                 GO Bond Debt Service 2,696,900 $     

Private 937,954 $           897,954 $       SUBTOTAL 9,054,882 $      8,949,964 $     

GRANT FUNDSSUBTOTAL 21,370,982 $      21,293,481 $ 

GRAND TOTAL 144,240,259 $  143,552,781 $ 
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